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BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS

STATE OF CALIFORNIA
In the Matter of the Petition o Revoke Probation Case No.: 6777
Filed Apgainst:
CLAUD ALLAN MILLER DEFAULT DECISION
2430 Serena Avenue AND ORDER
Clovis, CA 93619
Vocational Nurse License No, VN 156?9@

Respondent.

Claud Allan Miller (“Respondent™) was served Petition to Revoke Probation Ne.
6777, Statemnent to Respondent; Notice of Defense form; copies of Government Code sections
11507.5, 11507.6 and 11507.7; and Request for Discovery by both first class and certified mail on

September 26, 2008 at his address of record as provided in sections 11503 and 11305 of the

. Government Code of the State of California.

Respondent failed to file a Notice of Defense withm the time specified in Government

{Code secticn 11506. .

The Burcau of Vocational Nursing and Psychiat.ric Technicians {"Bureau") has -

determined that Respondent has walved his nghts to a hearing to contest the merits of the Petition to

: Revoke Probation anﬂ that the Burean will take action on Petition to Revoke Probation without a

heanng, puxsﬁant to Crovernment Code section 11520,
The Bureau makes the following findings of fact:

FINDINGS OF FACT

1. Teresa Bello-Jones, .., M.5 N.. R N, made and filed the Petition to Revoke |

. |' Probation solely in her capacity as the Bureau's Executive Officer.

2 On February 21, 1992, the Bureau issued Vocational Nurse License Number-
VN 156799 to Respondent. Said license expired on December 31, 2007 and has not been repewed.

3. Pursuant to Business and Professions Code sections 101.1(b) and 150, the

Department of Consumer Affairs has succeeded o and is vested with all duties, powers, purposes,
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responsibilities and jurisdiction not otherwise repealed or made inoperative of the Bureay and its |
executive officer; that the department is under the contral of the Director of Consumer Affairs.

4, Fursuant 1o Business and Professions Code section 28735, the Bureau may

y discipling any licensed vocational nurse for any 1eason provided in Arucle 3 of the Vocational |

Nursing Fractice Act.

3 Pursuant to Business and Prefessions Code section 118(b), the expiration of a

license shall not deprive the Bureau of jurisdiction to proceed with 2 diseiplinary action during the

. period within which the license may be renewed, restored, reissued, or reinstaied. Under Buginess

and Professions Code section 2892.1, the Bureau may renew an expired license at any time within ;

four years after the expiration.

G. Respondent has subjected his probation to revocation in that Respondent

- failed to comply with the terms and conditions of the Probation Programm established by the Bureau.

Respondent failed to comply with probation terms #1, #2, #3, #8, #9, #10, #14, #16, #17, #18, #19, .

#20, #21, and #22, as described in Petition to Revoke Probation No. 6777, a copy of which is |

! attached as Exhibit “1” and incorporated by reference.

DETERMINATION OF ISSUES

Based on the foregoing Findings of Fact, Respondent has subjected his probation to |

revocation for fallure to comply with the terms and conditions of the Probation Program established .

": by the Bureau.

LOCATION OF RECORD

The record on which this Defanlt Decision is based is located at the Sacramento

n office of the Bureau of Vocational Nursing and Psychiatric Technicians.

ORDER
. WHEREFORE, the Bureau of Vocational Nursing and Psychiatric Technicians
makes the following order: |
Vocational Nurse License Number VIN 136799 authorizing Respondent to act asa |

vocational nurse is hereby revoked.

Respondent shall have the right to petition for reinstatement of the aforesaid license
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pursuant to the provision of section 2878.7(2)(1) of the Business and Professions Code.

Respondent shall not be deprived of making any further showing by way of .

| mitigation; however, such showing must be made directly to the Burean of Vocational Nursing and

- Pavchiatric Technicians, 2535 Capitol Oaks Drive, Suite 203, Sacramento, Califormia, 95833 prior to
the effective date of this Decision.

5 oy a - r 5
This Default Decision shall become effective on £ e 0TRary 5, 200F

Dated and signsd DECEmbETIH: 2008

}OJW

PATRICIA HARRIS
Deputy Director, BoardBureau Suppaort
Department of Consumer Affairs

Attachiments: Exhibit “1*, Petition to Kevoke Frobation No. 6777 and Declaration of Service




Exhibit “17
Petition to Revoke Probation No., 6777 and Declaration of Service
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EDMUND G. BROWN JR., Attorney (General
of the State of California _ Board of Yocatlonal Nursing

ATLFEED TERRAZAS an¢ Peychiatric Techniclans
Senior Asgistant Attorney General

ARTHUR B. TAGGART, State Bar No. 83047
Supervising Deputy Attorney General

1300 1 Street, Suite 125

P.0. Box 944255

Sacramento, CA 94244-2550

Telephone: (916} 324-5339

Facsimile: (916) 327-8643

Attorneys for Complainani

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF VOCATIONAL NURSING AND PSYCHIATRIC
' TECHNICIANS
- STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Caze Mo, 6777
Agaimat:
PETITION TO REVOKEL
CLAUD ALLAN MILLER PROBATION

2430 Serena Avenue
Clovis, California 93619

Vocational Nurse License No. VN 136799

Respondent.

Teresa Bello-Jones, J.D., M.S.N_, RN, ("Complainant™) alleges:
PARTIES

1. Complainant brings this Petition to Revoke Probation solely in her official
capacity as the Executive Officer of the Bureau of Vocational Nursing and Psychiatric
Techmicians (“Burean”), Department of Consumer Affairs.

2 Om or about February 21, 1992, the Board 1ssaed Vocational Nurse
License Number ¥N 156799 to Claud Allan Miller (*"Respondent™). On or about
Diecember 31, 2007, the license expired and has not been renewed.
i

{if




I~

14
11
12
13
14
15
16
17
18
14
20

21

23
24
25
26
27

28

STATUTORY PROVISIONS

67 Business and Professions Code {“Coﬂe”] section 2875 provides, n
pertinent part, that the Board may discipline the holder of a vocational nurse license for any

reason provided in Article 3 (cornmencing with section 2875} of the Vocational Nursing Fractice

Act

4, Code section 477 states: .

*Ag used in this division:

(a) "Board" mcludes "burean.” "conumission," "committes,"” "department,"
"division,” "examining committee," "program,” and "agency.”

5. Code section 101.1(b}{ 1) states:

“In the event that any board, as defined in Section 477, becomes inoperative or is
repealed in accordance with the act that added this section, or by subsequent acts, the Department
of Consumer Affairs shall succeed to and is vested with all the duties, powers, purposes,
responsibilities and jurisdiction not otherwise repealed or made inoperative of that board and its

executive officer.”

PRIOR DISCIPLINE

6. Effective August 31, 2006, pursuant to the Dectsion and Order adopted by
the anrd in the diseaplinary action entitled In the Matiter of the Accusation Agamst Claud Alan
Mifler, Case No. 6777, the Board ordered that Respondent’s license be revoked. However, the
revocation was stayed and Respondent was placed on probation for a pened of three (3} years
with certain terms and conditions. A copy of the Decision and Order is attached hereto as
Exhibit A and iz incorporated herein by reference.

PETITION TO REVOKE PROBATION

-

7. (Grounds exist for revoking the probation and reimposing the order of
revocation of Respondent's Vocational Nurse License No. VN 156799, Condition 24 of the

Decision and Order states:

If Respondent violates a condition of his probation, the board, after giving
Respondent notice and an opportunity to be heard, may sel aside the stay order
and 1mpose the staved revocation of Respondent’s license. If dunng the penod of

2
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probation, an accusation or petition to revoke has been filed against Respondent’s
license or if the Attormey General's Office has been requested to prepare an
accusation or petition to revoke probation, the probationary penod shall
automatically be extended and shall not expire until the board bas acted on the
accusation or petition.

L. Respondent has violated the Probation Program, as set forth in the
following paragraphs:
FIRST CAUSE TO REVOKE PROBATION

(Failure to Comply with the Board’s Probation Program -
Obev All Laws)

9 - Condition 1 of the tenms and conditions of probation contained in the _

Decision and Order in Case No, 6777, provides:

Respondent shall obey all federal, state, and local laws, inciuding all
statutes and regulations govemning the heemse. Respondent shall subrmit, in
writing, a full and detailed account of all vielations of the Jaw 1o the board within
five (5) days of occurrence. Respondent shall subnit two completed fingerpnint
cards and the applicable fingerprint processing fees to the board within thirty (30)
days of the effective daie of this Decision unless the board detenmunes that
Respondent submitted fingerprinting cards as part of his license application.
Respondent shail submut a recent 2"x2" photograph of himself within thirty (30}
days of the effective date of this Decision.

10 Respondent’s probation is subject to revocation for failling to comply with
Condition 1, referenced above, in that Respondent failed to éubmit proof of fimgerprinting within
thirty (30} days of the effective date of the Decision. Respondent failed to submit a recent 2"x2"
phﬂtﬂgl;aph of himself within thirty {30) days of the effective date of the Decision. The .Board
extended the due date for these items to November 8, 2006. Respondent failed to submit the
nformation as directed.

SEC.DND CAUSE TO REVOKE PROBATION
{Failure to Comply with the Board’s Probation Prograrm -
Compliance with Probation Program)
11 Condition 2 of the terms and conditions of probation contamed in the

Decision and Order 1n Case No. 6777, states:

Respondent shall cooperate with the board’s reprasentatives in their
monitoring and investigation of Respondent’s compliance with the probation
PTOZrar.
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12.  Respondent’s probation 1s subject to revocation for failing to comply with
Condition 2, referenced above, in that Respondent fuled to cooperate walh the Board's
representatives in their momtonng and investigation of his compliance with the probation
PIOgran, as more particularly set forth below:

1. Respondent failed to attend the initial probation compliance meetings
scheduled onr October 18, 20060, and November 14, 2006.

k. Respondent failed to request that the meetings be rescheduled/postponed or o
submit documentation of a valid reason for this absence.

¢. Respondent failed to accept certified mal sent to his address of record on
September 15, 2006, and October 23, 2006, In addition, Respondent failed to respond to the
October 23, 2006, Notice of Probation Viplation as directed.

THIRD CAUSE TO REVOKE PROBATION
(Failure to Comply with the Board’s Probation Program -

Ounarterly Report Requirements)

13.  Condition 3 of the terms and conditions of probation contained in the

Decision and Crder in Case No. 6777, states:
Respondent shall submit quarterly reports, under penalty of perjury, ina
form required by the board. The reporis shall certify and document compliance
with all the conditions of probation.

14,  Respondent’s probation is subject to revocation for failing to comply with

Condition 3, referenced above, m that Respondent failed to subumit the following quarterly

TEports:

Eenorting Period Due Date

July - September 2006 October 7, 2006
Oclober - December 2006 January 7, 2007
January - March 2007 April 7, 2007
April - June 2007 Juky 7, 2007
July - September 2007 October 7, 2007

October - December 2007 January 7, 2008

i

."I_-'I.."I
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FOURTH CAUSE TO REVOKE PROBATION

{Failure to Comply with the Board’s Probation Program -
Notification to Emplover(s))

’ 15.  Condition 8 of the terms and conditions of probation contained in the

Drecision and Order in Case No. 6777, states:

Respondent shall notify the board in writing within five (5) days of any
change in his employment status. If Respondent is terminated from any nursing or
|’ health care related employment, he shall notify the board of the termination in

writing, and he shall give a full explanation of the circumstances surrounding the
termination.

16.  Respondent’s probation is subject to tevocanion for failing to comply with
Condition 8, referenced above, in that Respondent failed to notify the Board of his corrent
employmernt staius.
FIFTH CAUSE TO REVOKE PROBATION
(Failure to Comply with the Board’s Probation Program -
Interviews/Meetings With Board Representative(s))
17.  Condition 9 of the terms and conditions of probation contained in the

Decision and Order in Case No. 6777, states:

l Respondent shall appear in person at interviews or mestngs as the board
’ or its designed representatives direct.

18.  Respondent’s probation ig subject to revocation for falling to comply wath
Condition 9, referenced above, in that Respondent failed to attend the initial probatien
l[ compliance meetings schedujed on October 18, 2006, and November 14, 2006, Respondent
failed to request that the meetings be rescheduled/postponed or to submit documentation of a
[ valid reason for ns absence.
i

i
iy




25
26
27

23

SIXTH CAUSE TO REVOKE PROBATION

(Failure to Comply with the Board’s Probation Program -
Employment Requirements and Limitations)
19.  Condition 10 of the terms and conditions of probation contained in the

Diecision and Order n Case No. 6777, states:

Respondent shafl practice in his licensed capacity in the State of
California. This practice shall consist of no less than six continucus months each
vear and no less than twenty hours per week.
2().  Respondent’s probation is subject 1o revocation for failing to comply with
Condition 19, referenced above, in that Respondent farled to demonstrate that he was working in
s licenszed capacity.
SEVENTH CAUSE TO REVOKE PROBATION

I {Failure to Comply with the Board’s Probation Program -
Maintenance of Valid License)

21.  Condition 14 of the terms and condinons of probation contained in the

Decision and Order in Case No. 6777, states:

At all times, including any period during which suspension or probation is
tolled, Respondent shall maintain an active ciurrent license with the board.

22, Respondent’s probation is subject to revocation for failing to comply with
Condition 14, referenced above, in that Respondent failed to maintain his license 1o an active
current status. The license expired on December 31, 2007, and has not been renewed.

EIGHTH CATSE TO REVOKE PROEATION
(Failure to Comply with the Board’s Prﬂhatioﬁ Program -
Caost Recovery Requirements)

23, Condrfions 16, 17, 15, and 19, of the terms and conditions of probation

contained in the Decision and Order in Case o, 6777, state:

Condition 16
Respondent shall pay the board 51,991 1o costs. Respondent shall make

timely payments as directed, Any failure to make a payment shall be a violation
of probation.
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Condition 17

The board, as 1s required by Zuckerman, shali determine whether a
payment schedule is necessary so that Respondent will be financially able to pay
the board’s costs.

Condition 18

The board may defer the collection of payment for up to one (1) year if
Respondent demonstrates financial hardship and enlers mto an agreement 1o
reimburse the unpaid costs within one (1) year.

Conditien 19

Excepl as provided above, the board shall not renew or remstate
Respondent’s hicense 1f he has failed to pay all the costs as ordered.

! 24, Respondent’s probaiion is subject 1o revocation for failing o comply with
Conditions 16, 17, 18, and 19, referenced above, in that Respondent failed to pay the costs of
investigation and enfarc_ernent of this matter in the amount of $1,9%1 as ordered. The Board

Ii issued Demand for Payment notices to Respondent on December 14, 2006, January 22, 2007, and
May 14, 2007. Respondent failed o respond to the notices as directed or to establish a plan to
make payments.

l NINTH CAUSE TO REVOKE PROBATION

{Failure to Comply with the Board’s Probation Program -
Psychological Evaluation)

25, Condition 20 of the terms and conditions of probation contained im the
| Decision and Order in Case No. 6777, states, in perlinent part:
Within sixty (60) days of the effective date of this Decision, Respondent

shall submit to a psychiatric or psychological evaluation. The evaluation shall be
performed by a peychiatrist Heensed in Califormia and board certified m psyelnatry
-[ or by a climeal psychologist hicensed i California.

26.  Respondent’s probation is subject to revocation for failing to comply with
Condition 20, referenced above, 1n that Respondent failed to submit to a psvchological evaluation
within sixty (60) days of the effective date of the Decision as ordered. The Board extended the
due date for the evaluation to November 8, 2006, Respondent failed to submit the evaluation as

directed.

L
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TENTH CAUSE TO REVOKE PROBATION

(Failure to Comply with the Board’s Probation Program -
Rehabilitation Program)

27.  Condition 21 of the terms and conditions of probation contained in the
Decision and Order in Case No. 6777, states, 1n pertinent part;

Within thirty {30} days of the effective date of this Decision, Respondent
shall enter a rehabilitation and monitoning program approved by the board.

28.  Respondent’s probation is subject to revocation for failing to comply with
Condition 21, referenced above, in that Respondent failed to submit verification of entry into a
rehabilitation and monitoring program within thirty (30} days of the effective date of the
Decision as ordered. The Board extended the due date for the this mformation to
November 3, 2006. Respondent failed to submit the informanon as directed.

ELEVENTH CAUSE TO REVOKE PROBATION

(Failure to Comply with the Board’s Probation Program -
Chemical Dependency Support/Recovery Group)

29.  Condition 22 of the terms and conditions of probation contained in the
Decision and Order in Case No. 6777, states:
Within five (5) days of the effective date of this Decision, Respondent
shall begin atiending & chemical dependency support group {e.g. Alcoholics
Anonymous, Narcotics Anonymous, Nurse Support Group). Respondent shall
sibmit verified documentation of attendance with each quarterly report.
Respondent shall continue to attend such group for the duration of probation.
30.  Respondent’s probation is subject to revocation for failing to comply with

Condition 22, referenced above, in that Respondent failed to submit Astendance Verification

forms documentimg fus attendance at support group meetings as follows:

Reporting Perind Due Date

Tuly - September 2006 QOctober 7, 2006
October - December 2006  January 7, 2007
Jamuary - March 2007 April 7, 2007
April - June 2007 Tulw 7, 2007
Tuly - September 2007 Octobar 7, 2007

October - December 2007 January 7, 2008
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PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters
herein alleged, and that following the hearing, the Director of Consumer Affairs issue a decision:
T4 Revokiﬁg the probation that was granted by the Board of Vocational
Nursing and Psychiatric Technicians in Case No, 6777, and reimposing the disciplinary order
that was stayed, thereby revoking Vocational Nurse License Number VN 156799, issued to

Claud Allan Miller; and,
2. Taking such other and further aclion as deemed necessary and proper.

DATED: _Septenber 25, 2008, :

e - /_,.,xf.\_ T

T el

“TERESA BELEO-JONES, 7D, ME.N, RN, -
Executive Officer
Burean of Yocational Nursing and Psychiatne Techmcians
Department of Consumer Affairs
State of California
Complainant

542008100371
Petition. Revakes (kz} 241108




Exhibit A
Decision and Order

Board of Vocational Nursing and Psychiatric Technicians Case No. 6777
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. Against:

i Clovis, CA 93619 OAH No, N2006020039

" BEFORE THE
BOARD OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALJFORNIA

In the Matter of the Accusation Case No, 6777

Cland Miller
2430 Serena Avenue

Vocational Nurse License
Number VIV 15672%

Respondent.

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby adopted by the
Board of Vocational ﬂu;rsing and Psychiatric Technicians as the Final Decision in the above entjtled

mzatter.

This Decision shall become effective on Aupust 31, 2006,
IT IS SO ORDERED this 31°7 day of July, 2006,
a@mﬂ@mﬁ}@

Sister Marie de Porres Tavtor
President




BEFORE THE :
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
DEFPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Againgt:
(lase No, 6777
CLAUD ALLAN MILLER. ' :
2430 Serfa Avenue OAH No. N2006020030 -
Clovis, Califorrda 93619

Vocati:::naj.Nu;rse License No, ‘.-"Nl 56799

Respondent.

PROPOSED DECISION

Robert Walker, Administrative Law Judge, State of California, Office of
. Administrative Hearings, heard this matter in Fresno, California, on May 30, 2006,

Robert Browning Miller, Deputy Attormey General, represented the complainant,
Teresa Bello-Jones, 1.D., M.8.N., RN., Executive Officer of the Board of Vocational
- Nurgsing and Psychiatric Technicians.

Cland Allan Miller, the respondent, appeared in propria persona.

The record was closed on May 30, 2006,

FACTUAL FINDINGS

BACKGROIIND

£ On February 21, 1992, the Board of Vocational Nursing and Psychiatric
Technicians issued vocational nurse license nurmber VN156769 to the respondent, Claud
Allan Miller.

CONVICTIONS

2 On Decernber 9, 1998, respondent was convicted of driving while under the
influence of alcohol, :



3. On July 17, 1999, respondent was convicted of driving while under the
influence of alcohol. '

4, On August 2, 1999, respondent was convicted of driving while under the
influence of aicohol. :

3, On August 7, 2000, in the Superior Court of California for the County of
Fresno, respondent was convicted of three counts of violating Vehicle Code sections 23152,
driving while having 0.08 percent or moere, by weight, of alcohol in his blood. Fespondent
pled guilty to committing the offerise on September 6, 1999; Decemnber 18, 1999; and April
4, 2000. The conviction was with thres prior convictions, The court sentenced respondent to
three years in prison with credit for time served and imposed a fine of $600.

REHABILITATION

&. Respondent admits all of the convictions and all of the alleged conduct that
gave rise 1o the convictions. He testified that, for two vears, he was out of control and that he
accepts full responsibility for his conduet,

7. Respondent was not in the habit of drinking with ftiends. He tended to be
introverted when he drank. And his former wife, with whom he now lives, does not drink.

8. Respondent acknowledges that he needs help. He now recognizes that he
“cannot cope with his alcoholism by himself.

2 On March 9, 2006, after a bout of heavy drinking, respondent was hospitalized
for 12 days because of severe depression. Respondent testified that he bas not had ary
alcoholic beverage since March 9, 2006,

_ 10.  Respondent is under the care of a psychiatrist for his dual diagnosis of
alcoholism and depression. He takes prescription medication to control his depression.

11, OnMarch 22, 2006, respondent began treatinent in the Kaiser Permanenie
Chemical Dependency Service Department in Fresno. The program is a two year program.
For slightly less than one month, respondent participated in the day treatment phase of the
- program for six hours a day, five days a week, and for three hours on Saturdays. That phase
of the program consisted of various types of counseling and group therapy. On April 17,
2006, respondent completed the day treatment phase of the program. As of the date of the
hearing in this. matter respondent was in the intensive outpatient phase of the Prograsm, in
which he attended group therapy sessions for four hours a day, four days a week, He also
attended Alcoholics Anonvmous (AA) meetings four times a week. He was scheduled ta
corplete that phase and move to the carly recovery phase on June 9, 2006. In the early
recovery phase participants-attend group therapy sessions for one and one-half hours a day,
four days a week for two years. : .



12.  Respondent regularly attends 12-step méctings. He has a sponsor. He testified
that he participates flly,

13. Respondent has niade other attempts to stop drinking, but, excep for earlier,
sporadic atiendance at AA meetings, this is the first time he has sought help. From 1985 to
1995, respondent had a 10 year period of sobristy. During the past four vears he has had two
briaf perieds of sobriely.

14, Respondent testified that he expects not to relapse this time because he has
admitted that he needs help, has obtained help, and is dealing with this depression as well ag
with his alecholism.

MITIGATION

15. Respondent testified that he has never allowed his dleoholism to inlerfere with
his werk. And complainant effered no evidence that respondent’s alcoholism has caused any
actual harm to the pablic or a patient.

COSTS

16.  Complainant submitted a certification of costs showing costs of investigation
and enforcement in the amount of $1,991. I is found that those costs are reasonable.

LEGAL CONCLUSIONS
GROUNDS FOR IMPOSING DISCIPLINE

I By reason of the matters set forth in Findings 2 through 3, it is determined that
respondent has been convicted of crirnes that are substantially reiated to the qualifications,
functions, and duties of a licensed vocational nurse. Thus, pursuant to Business and
Professions Code section 2878, subdivision (1), and section 490, there are grounds to
discipline respondent’s license.

2. By reason of the matters set [orth in Findings 2 through 3, it is determined that
respondent used an alcohelic beverage to an extent or in 8 manner dangerous or injurious to
himself, another persorn, or the public, or to the extent that the use irmpaired his ability te
conduct with safety the practice authorized by his license. Thus, pursuant to Business and
Professions Code section 2878, subdivision {a), and seclion 2878.5, subdivision (L), there are
grounds to discipline respondent’s license. :

3 By reason of the matters set forth in Findings 2 through 3, it is determined that
respondent engaged in unprofessional conduct. Thus, pursuant to Pusiness and Professlons
Code section 2878, subdivision (), and section 2878.3, subdivision (c), there are grounds to
discipline respondent’s license. :



EVIDENCE THAT I'T WOULD BE APPROPRIATE TG ISSUE 4 FROBATIONARY LICENSE

4. Respondent’s sobriety date is March 9, 2006. That was less (han four months
ago. The brief period of respondent’s rehabilitation raises a serious question about placing
him on probation rather than revoking his [icense outright. The evidence that respondent is
likely 10 succeed in his rehabilitation, however, is substantial. Respondent lives in a scher
atmesphere. He has finally recognized that he needs help in order to deal with his
aleoholism. He has also come ta terms with the fact that he has a dual diagnosis of
alcoholism and depression. And he has obtained professional help for both his alcoholism
and depression. The Kaiser alcohol treatment program in which respondent is participating
is infense. In conjunction with that program, réspondent attends AA meetings and has an AA

Spansor.

had periods of sobriety of varving lengths, he is delermined to avail himself of help this time
and not relapse,

-8 Respondent™s determinaticn is important, too. He testified that, while he has

a, On balance, it is determined that the appropriate discipline is probation,

CO5TS

T By reason of the matters set forth in Finding 16, it is determined that the
board’s eosts in this matter were $1,591 and that, within the terms of Busmes; and
Professions Code section 125.3, those costs were reasonable,

=8 In Zuckerman v. State Board of Chiropractic Examirers,’ a case in which the
State Board of Chiropractic Examiners had disciplined a license, the Supreme Court of
California dealt with the issue of cost recovery, The court held that “the Board must exercize
its discretion to reduce or eliminate cost awards in a manner that will ensure that .., {cost
recovery] does not deter chiropractors with potentially meritorious claims or defenses from
exercising their right to a hearing.™ The court established five rules that an agency must
observe in assessing the amount to be charged. To some extent, these rules are similar to
matters one would consider in determining whether costs are “reasonable” as is required by
Business and Professions Code section 125.3. The court’s rules, however, go bevond
considerations of whether the costs are reasonable. The court said:

{TThe Board must not assess the full costs of investigation and
prosecution when to do so will unfairly penalize a chiropractor
who has committed some misconduct but who has used the
hearing process 1o oblain dismissal of other charges or a
reduction in the severity of the discipline imposed. The Board
st consider the chiropractor’s “subjective good faith belief in
the merits of his or her position” [Citation] and whether the

' Zuckerman v. State Board af Chirapractic Fxaminers (2002) 29 Cal 4th 32,



chiropracior has raised a “colorable challenge” to the proposed
discipline [Citation.] Furthermore, as in cost recoupment
schemes in which the government seeks 1o recover fram

criminal defendants the cost of their state-provided legal
representation [Citation] the Board must determine that the
chiropractor will be financiaily able to make later payrments.
Finally the Board may not assess the full costs of investigation
and prosecution when it has conducted a disproportionately
large investigation and prosceution to prove that a chiropractor
engaged in refatively innocuous misconduct.?

g, In this case, respondent did engage in the conduci that is the prifnary focus of
the accusation. Respondent had a good faith balief in the merits of his postiion and raised a
reascnable challenge as to, at least, the severity of the proposed discipline. Respondent,
however, offered no evidence that assessing the full costs of investigation and prosscution
against him would unfairly penalize him. :

10, Mareover, this was not a case in which the board condncted s
disproportionately large investigation and prosecution to prove relatively innocuous
misconduct.

1. That leaves one final matter to be considered. Will respondent be financially
able to make payments to reimbusse the board for its costs? Respondent did not present
evidence that would support a finding that he is not financially able to pay the cost recovery.

12.© Thus, application of the Zuckerman rules does not lead to a conclusion that the
cost awaird should be reduced or eliminated.

13, The board, as is required by Zuckerman, must determine whether a payment
schedule is necessary so thal respondent witl be financially able to pay the board’s costs.

ORDER

. Vocational nurse license number YN156799 issved to respondent, Claud Allan
Miller, is revoked. The revocation, however, is stayed for three vears, and a probationary
license shall be issued on the following conditions:

1. Respondent shall obey all federal, state, and local faws, including all statutes
artd regulations governing the license. Respandent shall subrmit, in writing, a-ful] and
detailed account of all violations of the law to the board within five days of
oceurrence. Respondent shall submit two completed fingerprint cards and the
applicable fingerprint processing fees to the board within thirty days of the effective

i atp. 43.
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date of this decision unless the board determines that respondent submitted ﬁngérprint
cards as part of his license application.. Respondent shall submit a recent 27 x 2*
photograph of himgself within thirty days of the effective date of this decision,

X Respondent shall tooperate with the board’s represontatives in their
monitoring and investigation of respondent’s compliance with the probation program.

3. Respondent shall submit quarterly reports, under penalty of perjury, in a form
required by the board. The reports shall certify and document compliance with all of
the conditions of probation, - :

4, Within five days of a change of residence or mailing address, respondent shall
notify the board, in writing, of his nevw address and any change in his work or home
telephone number, :

A If respondent leaves California to reside or practice in another state, he shall
notify the board in writing within five days, and he shall notify the board in writing
within five days of his return to California. The period of probation shali not run
during any time respondent is residing or practicing outside of California,

f. Respondent shall give a copy of this decision to all of his current health-care-
profession emiployers, And he shall cause each of his current employers 10 send 4
letter to the board within ten days of the effective date of this decision in which the
employer acknowledges receipt of a copy of this decision. Before accepting
employment with any other employer in a health care profession, respondent shall
give a copy of this decision to the prospective employer and shail cause the
prospective employer to send a letter to the board acknowledging receipt of a copy of
this deciston. For purposes of this condition, “health care profession” irncludes, but is
not limited to: Licensed Vocational Nurse, Psychiatric Technician, Registered Nurse,
Medical Assistant, Paramedic, Emergency Medical Technician, Certified Nursing
Assistant, Home Health Aide, and all other ancillary technical health care positions,

¥ Respondent shall cause each bealth care employer who employs him to submit
quarterly reports to the board. The reports shall be on a form provided by the board
and shall include & performance evaluation and such other ififormation as the hoard
may require,

8. Respondent shall notify the board in writing within five days of any change in
his employment status. If respondent is terminated from any nursing or health care
related employment, he shall notify the board of the termination in writing, and he
shall give a full explanation of the circumstances surrounding the termination,

O Respondent shall appear in person at interviews or meetings as the board or its
designated representatives dizect. :



10.  Respondent shall practice in his licensed capacity in the State of California,
This practice shall consist of no fess than six continuous months each vear and no less
than twenty hours per week, ; '

11.  Respondent shall.not work for a nurses' registry, in & private duty position, in a
temporary nurse placement agency, as a faculty member in an accredited or approved
school of nursing, or as an instructor in a board approved continuing education course
except as approved in writing by the board. Respondent shall work only on a
regularly assigned, identified, and predetermined work site or sites and shall net work
in a float capacity except as approved in writing by the board.

12, Respondent shall not commence any new emplovment without first ﬁbtainin.g.
the board’s approval in writing of the level of supervision to be provided for him.

i3, Respondent shall not function as a charge nurse. That i3, he shall not work in
- any healthcare setting as the person who oversees or directs licensed vocational
nurses, psychiatric technicians, cettified nursing assistants, or unlicensed assistive
personnel except as approved in writing by the board. Respondent shall not function
as a supervising psychiatric technician except as approved in writing by the beard.

14, Atall times, including any period during which suspension or probation is
toiled, respondent shall maintain an active current license with the board.

15.  Ifrespondent's license expires by operation of law or otherwise, his license, on
renewal or reinstatement, shall be subject to all of the conditions of probation not
previously satisfied. :

16.  Respondent shall pay the board $1,991 in costs. Respondent shall make
timely payment as directed. Any failure to make a payment shali be a violation of
probation, '

17.  The board, as is required by Zuckerman, shall determine whether 2 paymert
schedule is necessary so thal respondent will be financially able to pay the board’s
cosls.

18.  The board may defer the collection of payments for up to one year if
respondent demonstrates financial hardship and enters into an agreement to
reimburse the vnpaid costs within one vear,

19, Except as provided above, the board shail not renew or reinstate
respondent’s license if he has failed to pav all the costs as ordered.

20.  Within sixty days of the effective date of this decision, respondent shall
subrmif to.a psychiatric or psychological evaluation. The evaluation shall be



performed by a psychiatrist licensed in California and bosrd certified in psychiatry
- or by a clinical psychologist licensed in California. The purpoese of the evaluation
shall be o determine respondent's current mental, psychological, and emotional
fitness to perform all professional duties with safety to himself and to the public,
Before the examnination, respondent shall provide the evaluator with a copy of this
decision. Respondent shall pay the cost of the examination, Respondent shall
cause the evaluatar 1o complete a written psvchological report concerning
respondent’s status and progress and other information that the board requests. The
report shall be submitted within 90 days of the effaciive date of this decision. If the
evaluator finds that respondent is not psychologically fit to practice safelv or can
sately practice only with restrictions, the evaluator shalj notify the board in writing
within five working dayvs. If the evaluator determines that respondeit is not
psychologically fit to practice safely or can safely practice only with restrictions, the
board shall notify respondent in writing of the evaluator’s.determination and shall
order respondent 1o cease practicing or to restrict his licensed activities, Respondent
shall comply with this condition until the board notifies him in writing that it is
satisfied with his fitness to practice safely. Respondent shall docurmnent his
compliance with such an order in whatever manner the hoard requires, Ifthe
evaluator finds that respondent requires psychotherapy, respondent shall
participate in a therapeutic program approved by the board. Respondent shall pay
the cost of the therapy.

21.  Within thirty days of the effective date of this decision, respondent shall
enter a rehabilitation and monitoring program approved by the board. Respondent
shall successfully complete a treatment contract recommended by the program and
approved by the board. Components of the treatment contract shall be relevant to
the violation and to respondent’s current status in recovery of rehabilitation. The
components may include, but are not limited to, restrictions on practice and work
setting, random bodily flnid testing, abstention from drugs and alcohol, use of
work site monitors, participation in chemical dependency rehabilifation programs
or groups, psychotherapy, counseling, psychiatric evaluations, and other
appropriate rehabilitation or menitoring programs. Respondent shall pay the cost
of the program. '

42.  Within five days of the effective date of this decision, respondent shall
begin attending a chemical dependency support group {g.g. Alcoholics
Anonymous, Narcotics Anonymous, Nurse Support Group}. Respondent shali
submit verified documentation of attendance with sach quarterly report,
Respondent shall continue to attend such a group for the duration of his probation.

23.  Respondent shall completely abstain from the use of alcoholic beverages
during the period of probation.



24. If respondent violates a condition of his probation, the board, after giving
respondent notice and an opportunity to be heard, may set aside the stay order and
impose the stayed revocation of respondent’s license. If during the period of
probation, an-accusation or petition to revoke has been filed against respondent’s
license or if the Aflormey General’s Office has been requested to prepare an
accusation or petition {o revoke probation, the probationary period shall automatically
be extended and shall not expire unti) the board has acted on the accusation or

- petition. :

25, Onrespondent’s successful completion of probation and satisfaction of ali
other conditions and requirements for licensure, the board will ssue an unrestricted
hicense to him, -

DATED: June 28, 2006

ROBERT WALKER
Administrative Law Judge _
Uffice of Administrative ITearings
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BILL LOCKYER, Attormmey Generel
of the State of Czlifomia

ROBERT B. MILLER, State Bar No. 57819
Deputy Attomnev General

Cahiomia Departmen? of Justice

13007 Sireet, Suits 123

F.0. Box 9442553

Sacramento, C4 94244-2550)

Telephone: {516} 322-0253

| Facsimile: (916)327-8643

Atiomevs for Complaman?

BEFORE THE
BOARD OF YOCATIONAL NURSING AND PSYCHIATRIC TE CHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Ir the Matter of the Accusation Agairst: Case No. ¢ gy
CLAUD ALLAN MILLER
2434 Sevena Avenus ACCUSATION
Clovis, California 9361])

Vocations: Nurse License No, W1 56759

Fespondent.

Teresa Bello-Tones, 1.D., MLS.N., RN, {"C{nmplainant”} alleges:
PARTIES

E Complainant brings this Accusation soiely in her official capactty az the
Exeentive Officer of the Board of Vocational Mursing and Psychiatne Technicians ("Board™,
Department of Consumer Affairs. | |

2, O ot about Februar_f 21, 1992, the Eﬂard is_sﬁed Vocational Nurss
License Number VIN156799 1o Claud Allap Miller ("Respondznt"). The lcense will expire on
Deccmber 31, iDG‘E, unless renewed. |

STATUTORY PROVISIGHNS

3. Section 2875 of the Business and Professions Code ("Code™) provides, in
pertinent part, that the Board may discipline the holder of 2 vocetional nurse lisense for any:

A
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FEA50N prwidfld i Azticle 3 (commencing with Code section 2875) of the Vocational Nursin g
Pri:*.ice Act.

4, Section 118, subdivicion (b), .of the Code provides, in p.aréinem part, that
the expiration of a license shall not deprive the Board jurisdiction to proceed Witil a disciplinary
ami.on during the peniod within which the Eicénsa may be renewed, restored, reissued or
reinstated, Under section 2892 1 of the Code, the Board may renew an zxpired lcenss at any
time within four years after the EXpiTation.

5 Secties: 2878 of the Code siaf_es, 111 periinent part:

"The Board may suspend or revoke a licsnse issved under thic chapter [the
Vocatronal Mursing Practice Act (Bus. & Prof. Code, § 2840, ar seq.}] for any of the following:

{f) Conviction of 4 erime substantially related 1o the qual:fications, functions, and
dutiss of 2 licensed vocational nurse, in which event the record of the conviction shall be
cenclusive evidence of the conviction."

4. Section 2878.5 of the Code stateg, in pertinent part:

"In addition to other acts constituting winrofessional conduct within the poatetlaybale
of this chapter [the Vocational Nursing Practice Act] it is unprofessional conduct [or a person
licensed under this chapter to do any of the following:

(b) Use any controlled substance as defined in Division 10 of the Health and
Safety Code, or any dangerous drig as defined in Article & (commencing witk Section 4210) of
Chapter 9 of Diviéinn 2 of this code, or aicohalic heverages, to an extent or in a mamner
dangerous or injurious to himself or herself, 2ny other person, or the public, or te the extent that
such use impairs ks or her ability to conduct with safety to the public the practice authorized bw
hig or ber license.

{c) Be convicted of 2 criminal offense involving possession of Ay MATCotlc or

dangerous drug, or the prescription, consumptior, or self-administration of any of the subsiances

| described in subdivisions {a) and (&) of this section, in which event the record of the conviction is

conclusive evidence thereof”
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Sectior 490 of the Code provides, in pertinent part, that the Bosrd Ay
suapead OF revoke & license when it finds that the licensee has been convictad of a some
substantially related to the qualifications, functions or duties of a licensed vocationa? nurse.

5, Section 125.3 of the Code provides, in pertinent part, that the Board may

| request the administrative faw judge to dirsct a licentiate found {o have committed a violation or

viclations of the licensing act to pav a sum not to excesd the ressonable costs of the irvestipation

arl enftrcerment of the case,

FIRST CAUSE FGR DISCIPLINE

{Conviction of .a Crimte)

&, Respondent is subject lo disciplinary action under Code sections 2878,
subdivision (f), and 450 mn tha! ke was convicted of the following crimes that are suostantally
related to the gqualifications, functions or dutiss of & licensed vocational nurse:

a On or about August 7, 2000, in the cass of People v. Claud Allan Milier,
(Super. Cz, Fresno Cownty, Case No. F99918124-9 ), Respondent was convicted by the Court on
his plea of guidy to vielating ¥ehicls Code section 231;“32, subdivision (b) (dnving winie hﬁving
0.08 percent and more, by weight, of alcoho! in his blood) on Septamber 6, 1559,

Diecember 18, 1599, and Annl 4, 2000; with th_rae priors on October 21, 1995, Apri] 24, 1999,
and December 8, 1999,

b, On or about July 12, 1999, in the case of People v. Claud Allan Miller,
(Super. Ct. Fresne County, Case No. $9903187-3), Respondent was convictad by the Court on
his plez of guilty Lo w'foiating Vehiele Code section 22152, subdivisi-.:m (b} {dnving while having
0.0% percent and moze, by weight, of alcohol in his blood) on April 24, 1929 with one pricr or
Orctober 21, 1905,

SECOND CAUSE FOR DISCIPLINE

(Use of Alcohol Beverages}
10, Respondent is subject to disciplinary action under Code section 2878,
subdivision (a), on the grounds of unprofessionaj conduct as defined in section 2878.3,

subdrvisien (b}, of the Code, in that op and herween October 21, 1998, and April 4, 2000,

3




- laa

LY.

1t
12
i3

14

Fespondent used an aleohelic beverage or drug to an extent or in a manner dangerous or

| mjurious to himself, and the pubiic, when she operaied a vehicle while under thE infivence of

alechol and/or drugs.

THIRD CAUSE FOR DISCIPLINE

(Conviction of a Crime Involving the Consumption of Alcohol)
11. Fespondent is subject to disciplinary action under Code section 2878,
subdivision (a], on the grounds of unprofessional conduet as defined in section 2878 5,

subdivisien (¢, of the Code, in that on or about Tnlv 19, 1999, and August 7. 2000, Fespondem

; was convicted by the Court on his plea of guilty to violating Vehizle Code section 23152,

subdivigion (b {driving while kaving 0.08 perceat and more, by weight, of aleoho] in his blood).
| PRAYER

WHEREFORE, Complainant requests that a hearing be beld on the matters herein
alleged, and that foliowing the hearing, the Board of Vocational MNursing and Psychiatee
Techmicians issus a decision:

E Revoking or suspending Vocational Nurse License Number VIN156799,
1ssued to Cland Allan Miller;

2 Ordering Claud Allan Miller to pay the Board of Vocatonal Nursing and
Psychiatric Techmicians the reasonable costs of the investigation and enforcement of this case,
purstant to Business and Professions Code section 125.3; and,

£2 Taking such other and further action as deemed necessary and proper.

DATED: Aovril 11, 2005 /ﬂﬁz '
Qﬁ?&m-mn D MAN, RN,

Executive OHficer

Board of Vocational Nursing and Psvehiatrie TE\.I”.H]L;&I‘J.':
Department of Consamer Affairs

state of California

Complamant
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